I. INTRODUCTION
A routine defensive tactic of targets of hostile tender offers is to seek a preliminary injunction under section 16 of the Clayton Act! on the ground that the offeror's acquisition of the target's stock would effect a merger violating section 7 of the Act. 2 In a frequently quoted sentence from Missouri Portland Cement Co. v. Cargill, Inc., 3 Judge Friendly succinctly explained why an antitrust preliminary injunction "spells the almost certain doom of a tender offer":4
Drawing Excalibur from a scabbard where it would doubtless have remained sheathed in the face of a friendly offer, the target company typically hopes to obtain a temporary injunction which may frustrate the acquisition since the offering company may well decline the expensive gambit of a trial or, if it persists, the long lapse of time could so change conditions that the offer will fail even if, after a full trial and appeal, it should be determined that no antitrust violation has been shown. 5 I 15 U.S.C. § 26 (1976) . Section 16 entitles a private party to sue for either preliminary or permanent injunctive relief "against threatened loss or damage by a violation of the antitrust laws under the same conditions and principles as injunctive relief
. granted by courts of equity. " Id. FTC v. Exxon Corp., 636 F.2d 1336 , 1343 -44 (D C. C'f. 1981 . Although the Second Circuit in Grumman Corp. v. LTV Corp., 665 F.2d 10, 16 (2d C,r 1981) , acknowledged this concern articulated by Judge Friendly in Missouri Portland Cement, It gave the Issue no weight: "We need not assess the parties [sic] conflicting claims as to the reality of renewing the tender ofler in the event that a permanent injunction is denied upon a plenary trial." The result, of course, was entirely predictable. See LTV Drops Bldfor Grumman, Cites Opposition, Wall St. J., Nov. 17, 1981, at 4, col. I. In 1977, the ABA Antitrust Section wrote: "In all reported cases but one where prelimmary relief has been granted prohlbmng the offeror from proceeding with a tender offer on the basis of alleged Section 7 violations, the ofler has been withdrawn and a full trial on the merits has not been held." ABA ANTI-TRUST SECTION, MONOGRAPH No.1, MERGERS AND THE PRIVATE ANTITRUST SUIT: THE PRIVATE EN-FORCEMENT OF SECTION 7 OF THE CLAYTON ACT 34 (1977) [hereinafter cited as ABA MONOGR;\I'H], sa also Raybestos-Manhattan, Inc. v. Hi-Shear Indus" Inc, 503 F. Supp. 1122 , 1136 (E.D.N.Y 1980 771-72 (1965) In contrast, Judge Friendly has noted that a court "imposes no serious impediment to cash tender offers" when it temporarily enjoins a tender offer only for as long as it takes the offeror to cure disclosure defects that might violate § 14(3) of the Williams Act, 15 U.S.C. § 78n(e) (1976) . Prudent Real Estate Trust v. Johncamp Realty, Inc., 599 F.2d 1140 , 1148 (2d Cir. 1979 . Judge Friendly has emphasized that a Williams Act injunction would suffice "if it extends only until.[the offeror] makes the necessary corrections and allows a reasonable period for withdrawal of stock already tendered" Id. at 1149; see also Missouri Portland Cement Co. v. Cargill, Inc., 498 F.2d 851, , cert denied, 419 U.S. 8B3 (1974) CON-TROL 133 (1977) [hereinafter cited as E. ARANOW, H. EINHORN & G. BERLSTEIN]. Judge Fnendly, however, may have understated the tactical value of a securities injunction in repelling a hostile tender offer. See MITE Corp. v. Dixon, 633 F.2d 486, 494 (7th Cir. 1980 ), a.lf'd sub nom., Edgar v. MITE Corp., 102 S. Ct. 2629 (1982 (state tender offer statute).
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A Williams Act injunction could enhance the efficiency of capital markets if the additional disclosures contained information that investors had not already impounded into the price of the target's shares. See J. LORIE & M. HAMILTON, THE STOCK MARKET: THEORIES AND EVIDENCE 79-97 (1973) . However, such mandatory disclosure could be inefficient in the long run, for it will reduce the return to offerors who acquired the information originally and therefore will result in less search for information regarding desirable targets. 5498 F.2d at 854; if. H. FRIENDLY, FEDERAL JURISDICTION: A GENERAL VIEW 191 (1973) ("the grant of [a preliminary] injunction in a merger or acquisition case may have the same practical effect as that of a final one").
The litigation costs that an antitrust injunction imposes on an offeror, though substantial,6 seem unlikely to exceed the offeror's risk-adjusted expected benefit from the takeover. Rather, delay seems to be the more determinative tactical result of an antitrust injunction. 7 For several reasons, the possibility of delay tends to discourage a potential offeror from ever making a tender offer. First, it increases uncertainty for the offeror because the longer the acquisition is deferred, the more likely it is that intervening events will widen the dispersion of the offeror's possible retup).s from the takeover.8 Second, regardless of how narrow or broad the dispersiOlyof possible returns from a takeover, delay also reduces the takeover's expected value to the offeror because even benefits that are certain to accrue to the offeror must be discounted to their present value if deferred. Third and most important, delay enables the target to search for a white knight 9 and enables other firms to freeride on the offeror's efforts to identify an attractive target. 1O Thus, the original offeror bears greater uncertainty as to the final tender price necessary to acquire the target, and the target's shareholders bear greater uncertainty over whether the antitrust laws will prevent them from ultimately tendering their shares to the higher original bidder. II 6 See Metz, Merger Masters: OutSide Prqftsslonals Play an Increasing Role in Corporate TakeolJers, Wall St. j., Dec. 2, 1980, at 1, col. 6. 7 In Missouri Portland Cement Judge Friendly concluded that the district court erred when it asserted that a preliminary injunction would impose on the offeror a hardship amounting to "merely 'inconvenience and financial loss of what would amount to processing a new tender offer,' " especially, Judge Friendly noted, because the target would have "the strongest motivation for footdragging" in proceeding to a trial on the merits 498 F.2d at 870 (quoting Missouri Portland Cement Co. v. Cargill, Inc., 375 F Supp. 249, 258 (S D N Y 1974) ). In contrast, in Chemetron Corp. v. Crane Co., 1977-2 Trade Cas. (CCH) ~ 61,717 (N.D. III 1977) , the court refused to acknowledge that "cognizable harm [can] come to the target by restraining it from engagmg in an acquisition which may well result m either a private or governmental antItrust action being brought against it." See also Grumman Corp v LTV Corp., 527 F. Supp. 86, (E D NY), qjJ 'd, 665 F.2d 10 (2d Cir. 1981 ). This view is misguided because it naively presupposes that in the haste of an mterlocutory hearing a court can better assess potential § 7 violations and breaches of fiduciary duty than can the offeror's management, investment bankers, and counsel before undertakmg the tender offer. The Cheme/ron court posited that the offeror's "insistence on proceeding [with its tender offer] in the face of the strong evidence showing a potential Section 7 vIOlation cannot be in the best interests of its shareholder" 1977-2 Trade Cas. (CCH) ~ 61,717. ThIS analysis is inappropriate for the same reason that the busmess Judgment rule is a legal fiction: "courts are ill-suited to review the wisdom of complex business Judgments" Gilson, A Structural Approach to Corporations The Case Against DijensilJe TactICS in Tender Offers, 33 STAN. L. REV. 819,823 & n.12 (1981) [hereinafter eIted as Gilson].
Federal courts have held state tender offer statutes unconstitutional on the ground that the Wllhams Aet preempts state laws that enable a target to delay an offer significantly. Ser MITE Corp v Dixon, 633 F.2d 486, 490-99 (7th Cir. 1980) , affd sub nom. Edgar v. MITE Corp., 102 S Ct 2629 (1982 , Grear W. United Corp. v. Kidwell, 577 F.2d 1256 , 1274 -81 (5th Cir. 1978 , relJ'ti on other grounds suo nom Leroy v. Great W. United Corp., 443 U.S. 173 (1979 Part II of this Article presents an economic framework for evaluating the costs and benefits of issuing antitrust preliminary injunctions in hostile tender offers. Using this framework, part II concludes that it is unlikely that issuing such an injunction ever would enhance social welfare and that a court therefore never should grant one, even when the tender offer would merge the corporate control of two competitors. Consequently, part III advocates that Congress deny targets of hostile tender offers standing to sue for preliminary injunctions under section 16 of the Clayton Act. Part IV shows how this economic prescription can be reconciled with existing law.
II. AN ECONOMIC FRAMEWORK FOR EVALUATING MOTIONS FOR ANTITRUST PRELIMINARY INJUNCTIONS IN HOSTILE TENDER OFFERS
Courts have adopted inconsistent standards for issuing antitrust injunctions in tender offers. The Third Circuit requires a target to show both "a reasonable probability that it will prevail at final trial on the charge of a § 7 violation" and "irreparable harm if an injunction pendente lite is not granted."12 In the Sixth Circuit, a target must show, in addition to these two elements, that the injunction is in the public interest and that the target lacks an adequate legal remedy. 13 In the Second Circuit, a target seeking a preliminary injunction must also show irreparable harm. In addition, the target must show either a likelihood of success on the merits, or the existence of sufficiently serious questions going to the merits to make them fair ground for litigation and a balance of hardships tipping decidedly toward the party requesting the preliminary relief. 14 District courts in the pass antitrust scrutlny Imphed a lower expected value per share for Mobil's offer than for DuPont's. Set' Nov. 19, 1981, at 2, col. 3. 12 AllIs·Chalmers Mfg Co v White Consol. Indus., Inc., 414 F.2d 506, 510-11, 515 (3d Cir. 1969 ), cert. dellled, 396 US 1009 (1970 ), Weeks Dredging & Contracting, Inc. v. American Dredging Co., 451 F. Supp 468,473 (E 0 Pa. 1978 Boyertown Burial Casket Co. v. Amedco, Inc, 407 F Supp. 811, 814-15 (E.D Pa 1976) , Boyertown Burial Casket Co. v. Waleo Nat'l Corp, 344 F. Supp 1357 , 1359 (E.D. Pa. 1972 ; Maryland Cas Co v American Gen. Ins. Co., 232 F. Supp 620, 621 (D.D.C 1964) Recently one district court in the Third Circuit has considered in addition to these two factors (3) "whether other parties interested in the proceedings would be substantially harmed by the grant of the injunction," and (4) "whether the public interest would be served by granting the relIef sought." Crane Co. v. Harsco Corp., 509 F. Supp. 115, 1/8 (D. Del. 198/) . It is not clear, however, that Harsco was a conjunctive test like the cases cited above.
A motion for an antitrust preliminary injunction in a hostile tender offer is an especially apt example of an interlocutory hearing for which a subsequent trial on the merits is unlikely. Professor Fiss has argued that in such hearings due process requires at a minimum that the plaintiff seeking an interlocutory injunction show both "a likelihood of succeeding on the ultimate ments" and "that the defendant would cause irreparable Injury unless immediately enjoined." O. FISS, THE CIVIL RIGHTS INJUNCTION 47-48 (1978) ; see also id. at 28-29,45-48; Kennecott Copper Corp. v. Curtiss-Wright Corp., 584 F.2d 1195 , 120:3 (2d Cir. 1978 .
13 Marathon OIl Co v. Mobil Corp, 530 F. Supp. 315 (N.D. Ohio), qffd, 669 F.2d 378 (6th Cir 198/) . 14 Grumman Corp v. LTV Corp., 527 F. Supp. 86, 104 (E.D.N.Y.), offd, 665 F.2d 10 (2d Clr 1981) . Prior to Grumman, a requirement of Irreparable harm was not expressly stated for the second branch of the test if there were suffiCIently senous questions going to the merits to make them fair ground for lItigation, a balance of hardships tipping decidedly In favor of the party requesting the preliminary relief, and "loss or damage" pursuant to § 16. See MiSSOUri Portland Cement Co. v. Cargill, Inc., 498 F.2d 851 (2d Cir.), cert. denzed, 419 U.S. 883 (1974) ; see auo Gulf & W. Indus., Inc. v. Great Atl. & Pac. Tea Co., 476 F.2d 687 (2d Seventh Circuit require a target to show, in addition to irreparable harm and a probability of success on the merits, that "the threatened injury to the plaintiff outweighs the threatened injury the injunction may inflict on the defendant" and that "the granting of a preliminary injunction will not disserve the public interest."15 Other courts have either applied some variant of one of these four tests 16 or have applied no explicit test at all. I 7 Cir. 1973) ; Hamilton Watch Co. v. Benrus Watch Co., 144 F. Supp. 307 (D. Conn.),affd, 206 F.2d 738 (2d Cir. 1953 Co v. Ampco-Plttsburgh Corp, 638 F.2d 568, 569 (2d Cir. 1981) , Union Carbide Agricultural Prods Co v. Costle, 632 F.2d 1014 , 1017 (2d Cir 1981 Co v ITT-Contmental Baking Co., 526 F 2d 86, 88 (9th Cir. 1975 Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir. 1953»; Vanadium Corp. v. Susquehanna Corp, 203 F. Supp. 686, 697 (D. Del. 1962 Cir. 1976», affd mem., 624 F 2d 1103 (7th Cir. 1979 Whittaker Corp. v. Edgar, 535 F. Supp. 933, 944 (N.D. III 1982 ),affdmem .. No 821305 (7th Clr Mar. 5, 1982 Chemetron Corp. v. Crane Co, 1977- 19 Each lype of error imposes a social cost. Yet, perhaps because these transactions are measured in billions of dollars rather than millions, courts hearing motions for antitrust preliminary injunctions in hostile tender offers have evidenced the common misconception that social welfare is maximized by a test intended to minimize type II errors alone. To the contrary, the optimal test for an antitrust preliminary injunction in a hostile tender offer is not one that minimizes the incidence of either type I or type II errors alone, but one that minimizes the sum of the social costs from incidences of both types of erron,.
It is useful to analyze on the one hand the opportunity cost to society of foregoing a beneficial tender offer due to a type I error, and on the other hand the injuries to the public and to the target that would flow from a hostile tender offer not enjoined due to a type II error. This analysis will show that none of the alleged injuries from a type II error provides a justification for preliminarily enjoining a tender offer. Therefore, any test for issuing a preliminary injunction in a hostile tender offer seems likely to cause only type I errors and never type II errors.
B. The Socz"ct/ Cost ftom a lYpe I Error
Antitrust injunctions in tender offers impose a significant social cost. The market for capital assets is also a market for corporate control in which one firm can replace the ineffective managers of another 20 or increase the productive efficiency21 of both firms by merging control over their collective assets. By using an antitrust preliminary injunction to thwart a hostile tender offer, a target's management arguably breaches its fiduciary duty to its shareholders22 and, for pub-18 Professor Leubsdorf has concluded with respect to preliminary injunctions in general that the "dizzying diversity of formulations [of the standard for preliminary injunctions] unaccompanied by any explanation for choosing one instead of another, strongly suggests that the phrases used by the courts have little impact on t he result in particular cases." Leubsdorf, The Standard.for Preliminary InJunctions, 91 HAR \. L. REV 525, 526 (1978) By impeding the sale of the target's shares and by restricting the exercise of the voting rights accompanying those shares, an antitrust preliminary injunction immediately reduces society's wealth by preventing the capital assets of targets from being allocated to their highest-valued uses. 23 To the extent that it reduces the likelihood that an offeror will even make a bid, it also affects the distribution of income by denying the shareholders of current and potential targets the windfall of a tender offer.24 By making a tender offer less likely to be consummated, the issuance of such injunctions also reduces society's wealth in a less immediate sense by insulating the managers of any public corporation-whether currently perceived to be a likely tender offer target or not-from the threat that the control of their corporation may be contested in the marketplace if they do not perform efficiently and maximize the value of their stockholders' shares. 25
The inconsistency between standards for issuing antitrust preliminary injunctions in tender offers aggravates the problem of type I errors. This inconsistency increases uncertainty for potential offerors, no doubt inducing some to abandon offers before they are ever announced. Similarly, this inconsistency increases uncertainty for the target's shareholders once the tender offer has been made, no doubt inducing some, as in the case of Mobil's bid for Conoeo, not to tender to the highest bidder. Neither by parsing the language of section 16 nor by reading any incumbent manager trying to prove that preserving his job would best serve the corporation would have to prove the unlikely proposition that the tender offer would not increase the target's share price as much as he could during the same penod But J'ee Panter v. Marshall Field & Co., 646 F.2d 271 (7th Cir.), mt. denied, 102 S. Ct. 658 (1981) . 23 Empirical evidence establishes that the offeror earns its shareholders a competitive return of five to ten percent from the tender offer, whereas the target's shareholders receive gains of fourteen to fifty percent. Steel common stock after U.S. Steel announced a tender offer for Marathon Oil that competed with Mobil's Inttlal bid for Marathon). One possible explanation for why the Coase Theorem would be violated in practIce IS that the possibility of an antitrust preliminary injunction raises the offeror's Information costs and therefore reduces the return for acqulnng information regarding attractive takeover candidates. & EcaN. 371 (1980) (delay created by Willldms Act regulations has harmed shareholders of would-be targets by deterring tender offers). This argument should not be confused with the emplflcal findmg that, once a tender offer is announced, the target's shareholders realize a significant capital gain even if the offer fails. See Bradley, supra note 23, at 348; Dodd & Ruback, supra note 23.
When assessIng the effect of the injunction on the public interest, one court concluded that "while [the target's] shareholders are entitled, as a general proposition, to the price that robust biddIng In the market place would bnng them, they are not entitled to that price if the cost is an unlawful acquIsItion" of the target by the offeror Chemetron Corp. v. Crane Co, 1977 -2 Trade Cas. (CCH) 1161 ,717, at 72,933 (N.D. Ill. 1977 [Vol. 30 a circuit's own decision articulating the standard for an antitrust preliminary injunction can an offeror or a shareholder of the target safely guess how a district judge will rule. Thus, type I errors result not only from clearly stated (but economically misguided) standards for preliminary injunctions, but also from the uncertainty arising from inscrutable standards that do not necessarily have any bias against hostile tender offers.
C. Harm to Consumers .from a 7}pe II Error
It is incorrect to presume that courts serve "the public interest" when they preliminarily enjoin tender offers on antitrust grounds. Economic theory and evidence suggest the contrary. Even though Judge Friendly stated in Missouri Portland Cement that motions for antitrust preliminary injunctions in tender offers "require a balancing of public and private interest," the two determinants of the public interest that he emphasized are objectives of either antitrust law or corporare law: the efficiency of "the market for capital assets" and the prom'otion of "mergers that are procompetitive in their facilitation of entry and expansion."26 Thus, Judge Friendly seemed to recognize that the substantive law of section 7 of the Clayton Act already embodies a concern for the public interest by protecting consumer welfare, and that to preliminarily enjoin a hostile merger on antitrust grounds would be unlikely to enhance either productive efficiency in the manufacture and distribution of goods and services or market efficiency in the valuation and sale of capital assets.27
l. Conforral of Market Power
From an economic perspective, a hostile tender offer could harm the public interest only if the acquisition would confer on two merged competitors the mar-26 Missouri Portland Cement Co, v. Cargill, Inc., 498 F.2d 851, 854 (2d Cir.) 1965» Compare Harnischfeger Corp. v. Paccar, Inc., 474 F. Supp. 1151 , 1153 (E 0 WIS 1979 (with respect to the public interest requirement for an antitrust preliminary injunction in a tender offer, "the public interest IS clearly set forth by section 7 of the Clayton Act") with Zemth Radio Corp. v.
Hazeltine Research, Inc., 395 U.S. 100, 131 (1969) (quoting Hecht Co. v. Bowles, :,21 US 321,330 (1944) ) ("availability [of section 16 injunctions] should be 'conditioned by the necessities of the public interest which Congress sought to protect' "). 27 Judge Friendly unquestionably knew when writing Missouri Portland Cement that the Second Circuit had held in Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 743 (2d Cir. 1953) , that "private harm to [the target] as a condition of granting injunctive relief under Section 16 need not be at all the same as the public harm condemned by Section 7." (emphasis added). Yet Judge Friendly ignored this language and instead quoted the more ambiguous language from the corresponding portion of the district court's Hamilton Watch opinion: "right thinking suggests a distinction between the private harm constituting the irreparable damage which is the primary concern of Section 16, and the lessening of competition in the relevant 'line of commerce' which constitutes the public harm with which Section 7 is primarily concerned." 114 F. Supp. 307, 317 (D. Conn.), affd, 206 F.2d 738 (2d Cir. 1953) , quoted in Missouri Portland Cement Co. v. Cargill, Inc., 498 F.2d 851, 870 (2d Cir.), art. denied, 419 U.S. 883 (1974) . Judge Friendly Interpreted the district court's more malleable language to mean that the concern for public harm embodIed In § 7 corresponds in preliminary injunction cases to the requirement that the target show a reasonable probability of success on the merits. 498 F.2d at 870 ("With respect to public harm a target company must demonstrate a probability of success which, as previously held, [the target] did not do here."). Similarly, Judge Friendly interpreted Gulf & W Indus., Inc. v. Great At! & Pac. Tea Co, 476 F.2d 687, 698-99 (2d Cir. 1973) , to hold that " [t] he public Interest in barring the acquisition.
[IS] a direct function of the strength of the plaintiff's antitrust and securities claims." fd. at 868 n.35. In this manner, Judge Friendly avoided reconciling the Second Circuit's language in Hamilton Watch with hiS strong suggestion in Missouri Portland Cement that § 16 requires a target to show irreparable harm cognIzable under § 7. ket power to price above marginal cost. 28 If the merged firms were then to charge supracompetitive prices, the resulting deadweight loss would, by definition, be an uncompensable social harm. 29 Of course, whether the horizontal merger could increase or decrease social welfare would depend not merely on whether deadweight loss would arise, but on whether the deadweight loss would exceed the efficiency gains attributable to the takeover.3o Even if a takeover of Conoco by Mobil would have conferred on those firms appreciable market power over the energy industry, any subsequent injury to consumers would not have required preliminary injunctive relief, as Conoco asserted. 3 ! This possible harm to purchasers of petroleum products would be neither irreparable by money damages 32 nor imminent at the time of the tender offer. 33 Any harm that might accrue to the public interest certainly would not all occur immediately, but would occur continuously over time as some consumers would pay higher prices and others would switch to cheaper substitutes. Therefore, at the time of the motion for preliminary injunction, a COurt considering the effect on the public interest of temporarily enjoining the tender offer would have to discount this deadweight loss (minus efficiency gains) to its present value. 34 To consider the injunction's effect on "the public interest" without balancing these opposing consumer welfare effects would be to ignore that such an injunction may chill so-28 "Market power" refers to the ability of a single firm (or a group of firms acting jointly) to restrict omput and thereby increase price above the competitive level without losing so many sales as to make the price increase unprofitable. See Landes & Posner, Marlcet Power in Antitrust Cases, 94 HARV. L. REV. 937 (198\) [heremafter Cited as Landes & Posner]. A merger could mcrease market power m three ways. First, the firm resultmg from the merger might be able to raise pnces by restricting output, wherea, neither of the merger partners could have done so before the merger That IS, the merger might create a dominant firm. Second, the acquisition of a competitor by an existing dommant firm might increase the latter's market power. Third, a merger might mcrease the likelihood of (olluslOn and supracompetltl've pricing by reducmg the number of firms in the mdustry and hence the difficulty of collusion. Cir. 1977 ) (irreparable harm for a prehmmalY injunction must, as a general equitable principle, be "not remote or speculative but . . . actual and imminent"). Unfortunately, the Nuclear Regulatory Commission court ignored Judge Friendly's Missoun' Portland Cement decision and said in dicta that the harm that arises from not being able to "unscramble the eggs" after a tender offer is "certain and Immment," not merely "possible." Id Other courts have similarly held that imminence of injury is an essential requirement for a preliminary inJunction. See General Fireproofing Co. v. Wyman, 444 F.2d 391, 393 (2d Cir 1971) ; Crowther v. Seaborg, 415 F 2d 437, 439 (10th Clr 1969 ), Holiday Inns, Inc. v. B & B Corp., 409 F 2d 614,618 (3d Cir. 1969 34 SUIl, thiS discounted value by itself would not indicate whether allowing the tender offer to continue would dlsserve the public interest because it only considers type II errors. Rather, the proper SOCial welfare calculus would be whether (I) the discounted value of the difference between the deadweight loss and the effiCiency gams that would accrue until a court could decide the merits of the § 7 claim would exceed (2) the foregone efficiency gains caused by inadvertently deterring other tender offers that would confer no market power on the merged entity. To measure these economic variables almost certainly exceeds the competence of any court. Moreover, this social welfare calculus also leads a court to the delphic task of separating In an interlocutory hearing (I) the effects on the public Interest of the offeror's possible § 7 violation from (2) the effects on the public interest of a denIal of a prehmmary injunction blocking the tender offer.
[Vol. 30 cially val uable business conduct. 35 This analysis assumes heroically that such an economic balancing test is not too complex to receive fair and thoughtful consideration in the hasty adjudication of an interlocutory hearing. But even if such a test is not too complex, a preliminary injunction is unnecessary because damages can adequately embody this welfare tradeoff. An offeror will rationally expect that any post-acquisition horizontal price fixing will prompt its customers to sue for antitrust damages. If those damages are optimally calibrated-which is to say, if they are set (before adjusting for the probability of detection) at a level that induces the merged firm to produce at an output level at which its efficiency gains equal or exceed any deadweight loss engendered by its enhanced market power 36 -then the damage award renders preliminary injunctive relief wholly unnecessary. In other words, the threat of subsequent antitrust damages for exploiting newly acquired market power can deter any hostile tender offer that would on balance impair social welfare by enabling the merged firm to create deadweight loss larger than the merger's efficiency gains. 37
The «Merger Walle" Fallacy
During the recent Conoco and Marathon Oil tender offer battles, Conoco and Marathon each supported its motion for a section 16 preliminary injunction against Mobil's offer by arguing in part that Mobil's acquisition of the smaller oil company would trigger a wave of mergers injurious to the public imerest. 38 Even assuming arguendo that a merger wave could harm consumers, no basis in economic theory exists for the proposition that, by itself, one firm's tender offer will affect an unrelated firm's decision to bid for a different target. Rather, the decision depends on whether the unrelated offeror's management expects the merged corporation to have a higher value than both the target and offeror considered as separate corporations. Of course, a tender offer conveys information that one set of firms has assets particularly complementary to those of a different set of firms. When similar tender offers match firms from the same two sets, it is not because of any corporate domino effect, but because, as the Antitrust Division plainly understands,39 new information has made the market for corporate control more JS Professor Bork has argued that the chilling effect of overbroad antitrust rules should face the close Judicial scrutiny afforded prior restraints in the marketplace for ideas. R. BaRK, supra note 21, at 424. ThiS argument ts espeCIally applicable to vague Judicial incantations of "the public interest" that impose a chlllmg effect in the marketplace for corporate control.
36 See Note, supra note 29, at 347-50. 'd, 669 F.2d 378 (6th Cir. 1981) .
Although the "merger wave" argument is new to tender offer preliminary injunction hearings, it has been, Professor Bork observes, "the standard, Mark J, all-weather antitrust hobgoblin . . . prophesied freely at least since the debates on the Sherman Act in 1890, always on tht' basiS of overwhelming current trends, and it never comes to pass" R BORK, supra note 21, at 202; see also In re Jim Walter Corp., 90 FTC 671 (1977) ; G. BENSTON, CONGLOMERATE MERGERS: CAUSES, CONSEQUENCES. AND REMEDIES 5· 7 (1980) . 39 Less than a month after DuPont's takeover of Co no co, Assistant Attorney General Baxter testified to Congress that a perceived merger wave would "not in itself [be] a cause for altered antitrust enforcement standards" because such altered standards "could impair existing capital market mechanisms for ensuring efficient.
Even if a particular takeover started a domino effect of horizontal mergers within an industry, no reason exists to believe that the trend would not be selfrestraining. Obviously, the most attractive takeover candidates will be bid away first, leaving as subsequent takeover candidates firms that are marginally less attractive and therefore, less likely to receive takeover bids. At some point, a takeover of the best remaining potential targets in an industry will fail to yield the potential offeror as high an expected return as that available from some alternative investment having equal risk. At that point, the "merger wave" would stop.
Another reason exists to believe that a "merger wave," once begun, would be self-restraining. Each takeover of a competitor will push an industry closer to the threshold where one additional horizontal merger would significantly increase the likelihood that any subsequent horizontal merger, hostile or friendly, would be prohibited. And, as the probability increases that a horizontal takeover will be barred on antitrust grounds because it increases market power appreciably, it becomes less probable that another tender offer will even be made for a competitor. 4O At some point the probability that the government will successfully challenge the merger becomes so great that the expected return to the offeror from the takeover will be less than the transactions cost necessary to effect the takeover. Thus, far from creating an endless domino effect of unrestrained concentration, a "merger wave" spawned by tender offers for horizontal competitors would have a natural tendency to abate as soon as the industry approached a level of concentration above which horizontal collusion would begin to be a reasonable concern.
D. Harm to the Target Corporationftom a 1)pe II EJror
In Missouri Portland Cement Judge Friendly emphasized that the "loss or damage" pleaded under section 16 must be suffered by the target "as a corporation, as distinguished from its management."41 As a matter of economics, injury to the corporation would arise from a decline in its present value as reflected in a decline in the rate of return computed from dividends and the capital appreciation of the corporation's shares. Thus, on the basis of empirical economic evidence, the proposition that a tender offer injures a target is implausible because targets experience, on average, an appreciation in their stock prices anywhere from fourthat assets are put to their most productive use. Pa. 1977 ) (antitrust prelimInary InjunctIon would deny target's shareholders "the opportunity to express their own views about where they want their money to go"); Copperweld Corp. v. Imetal, 403 F. Supp. 579, 608 (W.D. Pa. 1975 ) (the target's shareholder is "[i]n essence the party with the paramount interest" in a motion for an antitrust preliminary injunction in a tender offer, and his "nght to deal with his property in the market place should [not] be abridged") (emphasis in original).
[Vol. 30 teen to fifty percent. 42 This economic evidence is consistent with the conclusion compelled by close analysis of the legal merit to targets' claims of irreparable harm.
The irreparable harm that a target alleges essentially falls into three categories. First, there are "injuries" that are common to all tender offers. These injuries have nothing to do with the antitrust laws and probably are not even injury in fact, for the target could be equally affected by any lawful transaction. Second, there are injuries that have no relationship to the antitrust laws but may be peculiar to certain tender offers, such as the claim that the offeror will acquire the target's valuable 1 rade secrets. For these claims there may be injury in fact, but there is no antitrust injury. Third, there are plausible claims of antitrust injury, such as the claim that it would be difficult to divest the target from the offeror to reestablish competition if the acquisition should be declared unlawful. For claims in this third category the problem is that the target does not suffer the injury in question; the injury falls on consumers, if it falls anywhere. None of these three categories of harm supports the issuance of a preliminary injunction under section 16.
l. Jryurz'es Common to All Tender Ojfors a. Change in Shareholder ComposItion
One target recently complained that a tender offer would "irretrievably" change the composition of its shareholders from investors to speculators. 43 This argument fails because it has nothing to do with the acquisition or exploitation of market power-the only behavior to which the antitrust laws are properly addressed. Even if risk arbitrage 44 somehow could harm the target, this harm would not be an antitrust injury because no causal relationship exists between the likelihood of risk arbitrage and the competitive consequences of a tender offer. A competitively neutral tender offer could induce risk arbitrage as easily as an anticompetitive tender offer could. This absence of a causal relationship between the alleged harm and the alleged antitrust violation implies that the target is not entitled to an injunction under section 16 on the ground that the composition of its shareholders will change.
Nothing in the antitrust laws gives a target, as a public corporation, the legal right to complain about the investment behavior of the owners of its publicly traded shares. Moreover, even if such a right existed, the target's alleged injury could be compensated by money damages. The only rationale for granting injunctive relief is that no market exists by which to measure the diminution in value of the legal rights in question. But courts consider the national stock exchanges to be the best examples of markets that quickly impound new information and beliefs regarding the value of the fungible goods traded there. because damages could be easily measured for traded securities, it would never be necessary as a matter of equity to allow injunctive relief to prevent injury that might result from fluctuations in stock prices.
. b. Disruption 0/ Bus/ness Relat/ons and Emplqyee Morale
A target might claim that a tender offer will cause irreparable harm by disrupting its relations either with vendors and vendees or with employees. 46 This claim probably does not constitute injury in fact because any tender offer, lawful or not, can disrupt the target's normal operations; such disruption need not result from an anticompetitive merger. Moreover, this claim does not constitute antitrust injury because section 7 was not intended to facilitate vendor-vendee transactions or to ensure harmonious labor relations. The Supreme Court has emphasized that a plaintiff is not entitled to relief under the antitrust laws merely because a merger "has the potential for producing economic readjustments that adversely affect some persons. "47 If these readjustments of business or employee relations deserve any remedy, it is under state law for tortious interference with contractual relations. And, to the extent that the target can establish any harm under state law, that harm is compensable by money damages.
ITyurzes Peculiar to Some Tender O.ffirs, But Lacking Aflj! Antttrust Content a. Dzsclosure 0/ Trade Secrets
A target may claim that through a successful tender offer the offeror will gain access to the target's trade secrets and therefore will acquire a competitive advantage over the target if the merger is subsequently held to be unlawful. 48 This argument is irrelevant if the offeror acquires one hundred percent of the target's stock because then the offeror alone would own the trade secrets. Even if the offeror acquired less than one hundred percent of the target's shares this argument would fail for two reasons. First, as at least one appellate court has recognized, any officer of the offeror who becomes a member of the target's board of directors can simply excuse himself from discussions that might pose a conflict of interest.
49 Second, as soon as investors know that the target owns valuable trade secrets-and indeed it will be in the target's interest to publicize this fact-the price of the target's stock will be bid up until it reflects the present value of the profits from those trade secrets. Thus, in an efficient capital market the offeror {Vol. 30 must pay the target's shareholders the fair market value of the competitive advantage that the trade secrets confer. And, in a partial tender offer the offeror must bid a price that reflects what the target could have received for licensing the trade secret exclusively to the offeror. That an offeror will acquire competitively advantageous trade secrets through a tender offer simply means that the offeror must bid a higher price, all other things held constant.
Furthermore, even if the target did suffer injury in fact from 1 he disclosure of its trade secrets, that injury would have nothing to do with any interest prptected by federal antitrust law. Instead, the target's remedy would lie with state trade secret law. Indeed, it is well-established law that such potential injury to intellectual property does not give rise to a remedy under antitrust law. 50 More fundamentally, this argument is inconclusive on economic grounds in the sense that the offeror's misappropriation of trade secrets would increase competition and consumer welfare in the short run, although it could dull long-run incentives for investment in product or process innovation.
b. Unwzlling Complidty in an Antztrust Violation and Litigation Expenses
A target may claim that its shareholders have been harmed by litigation arising from the tender offer and may be subjected to treble damage liability if the acquisition ultimately is held to be unlawful. 52 These arguments are specious. First, a target faces no possible antitrust liability. Only an offeror can face possible antitrust liability, because section 7 applies only to acquiring firms.53 Second, even if a target could face antitrust liability, it would not need to block the merger to avoid incurring damages or litigation expenses. In a partial tender offer the target can demand indemnification or the court can issue an injunction to that effect sua sponte;54 and, as at least one appellate court has recognized, in a complete tender offer the offeror assumes the entire burden of a section 7 suit because the target no longer exists as a separate entity.55 50 Sec, c.g 422 (1978) , a target of a hostile tender offer could be viewed as conspiring with the offeror to restrain trade in violation of § 1 of the Sherman Act.
It seems even more implausible that the target's directors could be held to have violated § 8 of the Clayton Act, 15 U.S.C. § 19 (1976) , by engaging in an unlawful interlocking directorate with the offeror.
But even if they could, the target could suffer no injury, for the sanction would not be damages but an injunction. See, e,g , SCM Corp. v. FTC, 565 F.2d 807 (2d Cir. 1977) .
54 See MiSSOUri Portland Cement Co. v. Cargill, Inc., 498 F.2d 851, 869 (2d Clr ) , cat. denied, 419 U.S. 55 If consummation of the transaction is barred, shareholders of the to-be-acquired corporation will bear subsequent decline in value of the stock from the acquisition price. If the transac-
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A target's claim of antitrust injury relies on the incongruous argument that to the extent that the completed tender offer would affect market power, it would, in Judge Friendly's words, make the target "not too weak but too strong."56 A successful hostile tender offer might give the merged corporation greater productive efficiency, a result that benefits both the target and consumers. Even under the "deep pocket" theory of conglomerate mergers,57 the target still benefits from the capital infusion that follows its takeover by a rich offeror. 58 And if the tender offer will produce a horizontal merger, the reduction in actual or potential competition might give the merged corporation market power to charge consumers prices exceeding marginal cost,59 again a result that benefits the target. 60
b. «Unscramblzng the Eggs"
Targets routinely assert, and courts routinely conclude, that denying the injunction would cause the target corporation irreparable harm because of the "difficulty, if not the impossibility of 'unscrambling the scrambled eggs' if plaintiff should prevail on the merits or if a subsequent government action results in an order of divestiture."61 This reasoning is faulty on three counts. First, it ignores that a court simply could condition its denial of the injunction on the issuance of a hold-separate order lasting beyond the date for tendering shares. 62 tion is consummated but d,vestIture is later ordered, any costs resulting from dIvestiture will be borne by the acquiring company, which, as generally the instigator of the transaction, is often vIewed as the more appropriate party to bear any loss result10g from an antitrust violatIon FTC v. Exxon Corp., 636 F.2d 1336 , 1343 -44 n.26 (D.C. Cir. 1981 . 56 498 F.2d at 867. Judge Friendly noted that the target "insists that the right way for [the offeror] to compete in the cement business in [the t.lrget'sJ territory is by direct entry or toe-hold a< qUlSItIon, either of which presumably would take business away from [the target] rather than bnng more to It " ld.
Some courts require that an antitrust plaintiff be within the "zone of interest~" 10 order to have standing to sue for antitrust relief. See Chrysler Corp. v. Fedders Corp., 643 F.2d 1229 (6th Cir.), cert. denied, 102 S. Ct. 388 (1981 ; Malamud v. Sinclair Oil Corp., 521 F.2d 1142 (6th Cir. 1975 . Tender offer targets are quite clearly in the class of potential qjfonders, as they frequently assert. See supra notes 52-55 and accompanying text. Thus, as Frank Easterbrook has pointed out to the author in private correspondence, it is Incongruous that a target, as a putative antitrust offender, simultaneously could hold an antitrust claim wlthm the zone of interests.
57 See FTC v. Procter & Gamble Co., 386 US 568 (1967 REV. 156 (1972) 60 2 P. AREEDA & 0 Tl,RNER, supra note 4, ~ 346b; ABA MONOGRAPH, supra note 4, at 56. In Grumman Corp v. LTV Corp, 665 F.2d 10, 16 (2d Cir. 1981) , the Second Circuit acknowledged that "[IJf free to combine, two competitors mIght be expected to prefer the advantages of diminished competitIon" But the court followed thIS statement with the non sequitur that "in reality it is only the resulting entity that would enJoy such advantages." ld. [Vol. 30 Second, although this reasoning suggestr, why consumers--or their representatives, the Antitrust Division and the Federal Trade Commission-might have a cause of action for preliminary injunctive relief, it does not indicate why the target would have any cognizable antitrust injury. To the extent that such relief is ineffective~ the target is the beneficiary. Third, this argument rests on the fundamental misconception that to restore vigorous competition in an industry after an anticompetitive merger a court must distribute assets between the two entities precisely according to the distribution of assets that existed before the merger. In other words, the difficulty of "unscrambling the scrambled eggs" is relevant only if a court's approach to divestiture as an antitrust remedy places greater emphasis on cosmetically preserving the appearances of the two former competitors than on spinning off two or more viable economic entities that are of the minimum efficient scale 63 to be able to price competitively.
E. SUTIlIll a ry
Of all the injuries that targets claim in support of their motions for antitrust preliminary injunctions, none is an irreparable injury to the target proximately caused by an antitrust violation. Furthermore, any possible harm to consumers is neither imminent, nor nonspeculative at the time of the interlocutory hearing, nor lacking a satisfactory damage remedy. Thus, the denial of an antitrust preliminary injunction to block a tender offer seems unlikely ever to produce a type II error. On the other hand, the desirability of such an injunction to the incumbent manager is precisely that its issuance will impose a type I error by preventing the capital markets from serving as a market for corporate control, leaving incumbent management in control. In short, antitrust preliminary injunctions are likely only to impose type I errors in hostile tender offers.
From an economic perspective, courts maximize social welfare by tinkering with a legal rule until its formulation produces the smallest social cost from the combined occurrences of type I and type II errors. But if it is true that an antitrust preliminary injunction produces only type I errors and never can produce type II errors, then the socially optimal rule is different: tender offer targets never should receive antitrust preliminary injunctions.
III. DENYING TENDER OFFER TARGETS STANDING TO SUE FOR ANTITRUST PRELIMINARY INJUNCTIONS
Congress could end the misuse of antitrust preliminary injunctions by targets of hostile tender offers by denying targets standing under section 16. Of course, it is conceivable t hat courts could replace the inconsistent standards for issuing such injunctions and could construe the "loss or damage" provision of section 16 to require a showing of antitrust injury within the meaning of Brunswick Inc. 64 The Supreme Court held in BrunswIck, a merger case brought under section 7, that although section 4 of the Clayton Act allows private treble damages for injuries to business or property arising from "anything prohibited in the antitrust laws," the plaintiff must nonetheless "prove antItrust 63 See F SCHERER, INDUSTRIAL MARKET STRUCTURE AND EcONOMIC PERFORMANCE 84, 87 (2d ed 1980) . 64 429 U. S. 477 (1977) .
Injury, which is to say injury of the type the antitrust laws were intended to prevent and that flows from that which makes defendants' acts unlawful."65 Thus, simply by applying the rationale of BrunswIck to tender offers, courts in effect could end the use of the antitrust preliminary injunction as a defensive tactic.
A judicial solution to this problem seems distant, if not unlikely, for realistically only the Supreme Court could bring all circuits into conformity with a single test for issuing antitrust preliminary injunctions in tender offers. The Court, however, probably never will have the chance to decide this issue. The typical offeror probably would have too little incentive to appeal the issuance of an antitrust preliminary injunction to the Court because the injunction almost certainly would defeat the takeover bid before the Court could decide the case. 66 Perhaps an offeror would have an adequate incentive to exhaust its appeal before the Court if it were confident that it would be a recurring offeror and not a possible target. But this determination may be difficult. Shortly after DuPont's recent takeover of Conoco, speculation arose that DuPont would itself be the target of a subsequent tender offer by Seagram;67 two months later, speculation arose that Mobil would make a tender offer for Seagram, thereby acquiring Seagram's twenty percent interest in DuPont. 68 Similarly, when Mobil appeared destined to lose to U.S. Steel in the takeover battle for Marathon Oil, Mobil began purchasing stock in U.S. Stee1. 69
Of course, even if a recurring offeror did petition for certiorari after an injunction effectively had defeated the tender offer, the Court nonetheless might rule the appeal moot. 70 On the other hand, the Court might hear the case under its relaxed mootness standards typified by Roe v. Wade. 71 Even then the Court might 651d. at 498 (emphasis in original). Rather than being merely "causally linked to an illegal presence in the market," antitrust injury must "reflect the anticompetlllve effect either of the Violation or of anticompetitive act& made possible by the violation." Id. at 486-87, 489, see also j. Truett Payne Co v. Chrysler Motors Corp., 451 U.S. 557, 562 (1981) Page] 66 In addition, an appeal to the Supreme Court would be a public good in the sense that the new precedent would be new informauon which an unlimited number of businessmen could simultaneously consume, but toward which the appellant offeror would be unable to demand that the~e incidental beneficiaries of the precedent contribute.
Possibly, the district court could deny the target's request for an antitrust injunction, and the target could ask the appellate court for an expedited appeal Then if the appellate court affirms the denial of Injunction, the target could appeal to the Supreme Court The Court might grant an expedited appeal to resolve the issue, especially if the circuits were evenly spIlt. The Court could enjoin the merger, but allow the offeror to contInue acquiring shares, reqUiring it to put the shares in an escrow account. Se .. i'!fta note 78 and accompanying text. Thus the tender offer would proceed, and the question of the use of an antitrust injunction to thwart a takeover would come before the Court for resolution. j., Nov 25, 1981, at 2, col. 3. 70 In other words, the offeror could not satisfy "[t]he usual rule in federal cases . . . that an actual controversy must exist at stages of appellate or certiorari review, and not simply at the date the action is imtiated" Roe v. Wade, 410 U.S 113, 125 (1973); s .... , ... g., Missouri Portland Cement Co v Cargill, Inc., 498 F.2d 851, 855 (2d Cir.) , cert. dented, 419 U.S. 883 (1974) (six months elapsed between announcement of tender offer and issuance of appellate decision).
71 410 U. S. 113 (1973) . Although the petitioner in Ro .. was no longer pregnant when the Court heard her case, the Court refused to dismiss her appeal as moot, observing that if the termination of "the normal 266-day human gestatIOn period. . . makes a case moot, pregnancy litigation seldom will survive much beyond the trial stage, and appellate review will be effectively denied." Id. at 125. In a similar manner, tender offers, and the defensive tactics they evoke, present issues" 'capable of repetition, yet evading re- [Vol. 30 refrain from deciding the merits of the case to avoid usurping Congress' legislative authority under article I of the Constitution, for although the federal courts have broad discretion to fashion a body of substantive antitrust common law,72 the Supreme Court has deferred to Congress on antitrust procedure, especially recently.73 Whether or not a compelling constitutional basis exists for the Court's professed deference to Congress on antitrust procedure, it may nonetheless be the law that the federal courts may not interpret section 16 as broadly as they interpret sections 1 and 2 of the Sherman Act. 74
Just because the Court is unlikely to articulate a preliminary injunction standard for hostile tender offers does not mean that Congress' only alternative is to deny targets antitrust standing. Congress could amend section 16 to require that the plaintiff's threatened "irreparable loss or damage" be antitrust injury, just as section 4 after Brunswick restricts damages to antitrust injury.75 Of course, this 74 The language of § 16 provides that a private plaIntIff may receIve Injunctive relief "under the same conditions and pnnclples as injunctive relief against threatened conduct that will cause loss or damage is granted by couns of equity" 15 U.S.C. § 26 (1976) The Texas IndustrieS Court, however, listed "the remedial provIsions In thiS merger field" as provisions that it conSidered to be "quite detailed," and, therefore, less susceptible to broad judicial interpretation 451 U.S. at 645 Therefore, courts may owe Congress a heightened degree of deference when construing § 16 In merger cases. 75 Congress could instruct courts simply to inquire (1) whether the target has a reasonable probability of proving at trial that the consummated tender offer would violate § 7, and (2) whether the target's shareholders would suffer immediate antitrust injury from the § 7 violation that could not be compensated by money damages. Congress also could accompany the addition of a cognizable-injury requirement to § 16 with a revision of the Hart-Scott-Rodino Act so that different premerger notification procedures apply to hostile tender offers than to friendly mergers. For example, Congress could revise § 16 to require that a court may not hear a target's motion for an antitrust prelImmary injunction until the statutory premerger waiting period has expired or has been terminated prematurely by the Anl1tru~t Division or the Federal Trade Commission. Then, during the target's interlocutory hearing, the government's decision amendment would affect more business transactions than merely tender offers and more injunctive relief than merely preliminary injunctions. But such an amendment would be flawed even if Congress limited its scope to hostile tender offers, for it is difficult, if not impossible, to imagine any case in which a target could prove antitrust injury. Thus, this amendment would send courts looking for antitrust injury that logically cannot exist. 76 The most expedient way for Congress to end the abuse of antitrust preliminary injunctions by tender offer targets is to deny them standing under section 16. Congress could do so by stipulating that section 16 does not apply to mergers subject to section 18a(a) of the Clayton Act, the provision of the Hart-ScottRodino premerger notification amendments that governs tender offers. 77 A less preferable alternative would be to amend section 16 so that any hostile tender offer would be immune to an antitrust preliminary injunction, subject perhaps to the condition that the offer proceed under a hold-separate order lasting beyond the date for tendering shares. 78 This procedure would not reduce the uncertainty of whether the antitrust laws would prevent the shareholder from tendering his shares to the highest bidder. It would, however, shift this risk from the target's shareholder to the offeror, which would be efficient in the sense that an offeror relying on expert advice could better assess the antitrust risks of a tender offer than could the target's shareholders. In addition, by reducing delay this procedure would reduce the uncertainty to the offeror that a white knight will free-ride on the offeror's efforts to identify the most desirable takeover candidate. The reduction in this second form of uncertainty would make tender offers more likely to occur.
But it would be a mistake to overstate the likelihood that a legislative remedy to this problem is on the horizon. Just as a thwarted offeror may be reluctant to appeal to the Supreme Court because it is unsure whether it might one day be the target of another corporation's hostile tender offer, so also will the typical corporation be unwilling to lobby for an amendment of section 16 when it is uncertain whether it might one day be an offeror or a target. The only corporanot to contest the merger would create a rebuttable presumption that the consummated tender offer would not violate § 7. 77 15 USC § 18a(a) (1976) . In 1976, a leading antitrust practitioner succinctly stated that a rule that would automatically deny a target standing because "it could not possibly win the case" would rest on "the rationale that certain plaintiffs logically can be saId to be able to show every element necessary for a Section 7 . . . violation. . . but. . . the underlYIng policies of the law are such that the court feels that this particular kind of plaintiff is seeking redrCbs for an injury which is beyond the scope of a particular antitrust law, the violation of which he is now ... seeking an injunction to prevent." PrilJate E'1forcement 0/ Wachtell, Spmal Fender Offir LItIgation Tactics, 32 Bus LAW 1433 , 1438 (1977 (~fISSOU,.i Port!a1/d Cement "basIcally told the D,stnct Courts~ never grant a preliminary injunction on antitrust grounds") Although m Blue Sh,eld of Va v. McCready, 102 S. Ct. 2540 (1982 , the Supreme Court apparently expanded the scope of Bru1lSl.tJlC/c. nenher the majority nor the four dissenting justices qualified this language in Brunswick regardmg the adverse readjustments that might be caused by mergers, 81 637 F.2d 205, 210-11 (3d Cir. 1980 This plaintiff has failed to do, urges defendant, because plaintiff has failed to show that it will suffer any injury by reason of the alleged substantially lessened competition. Thus, urges defendant, plaintiff's competitive poslllon wdl be enhanced: the antithesis of antitrust injury. fd. at 72,931 (citation omitted). The court rejected thiS argument, reasoning that Brunswick was inapposite because the target "does not seek damages for a lessening of competition" but "seeks to prevent that lessening of competition" to avoid becoming "an unwilling participant in the incipient Section 7 violation." fd. at 72,932. The court's reasoning is unpersuasive for reasons discussed earlier because the tender offer in Chemetro1/ was for all outstanding shares. fd. at 72,926.
Even less persuasIve In the Chemetron court's attempt to distinguish Missouri Portland Cement on the ground that the Second C,rcuit's "admonition" that courts not allow themselves to be "used as a tactical weapon in takeover battles ... was given in light of the court's conclusion that plaintiff's Section 7 claim acknowledged a lower threshold for standing to sue for injunctive relief than for damages under the Clayton Act, it would "not extend a carte blanche to those unaffected and untouched by the substantive violation."82 The court concluded that to "ensure. . . that in fashioning relief we appropriately address and remedy the actual violation rather than simply correct an incidental injury,"83 "some causal nexus" must exist between the antitrust remedy and the plaintiffs injury, a relationship that the plaintiff in Schoenkopf could not establish because it "actually benijited from the defendants' presumably illegal practices."84
On first impression, denying standing to targets under section 16 might appear inconsistent with I//mois Bnck (, '0. v. I/knois , 85 the Supreme Court's 1977 decision that established that only direct purchasers may sue for unlawful overcharges even though subsequent purchasers in the chain of manufacturer or distribution ultimately suffer the injury. Professor Page has suggested that "[t]he concept of antitrust injury defines the kinds of harms that should be compensable in order to maintain the efficient level of [antitrust] deterrence" and that "[tJhe function of antitrust standing should be complementary: to limit recovery to the plaintiff or class of plaintiffs who are in the best position to impose the deterrent penalty on the defendant."86 Distinguishing antitrust standing from injury in this fashion, one could say that the Court in IlIznois Brick limited damage recovery to direct purchasers because they are the plaintiffs with access to the best information to detect price-fixing and, therefore, can best impose a deterrent penalty on the defendant. 87 Thus, it is inconsequential that the most efficient private enforcer does not bear the brunt of the antitrust injury for which he can assert a problem."93
The relevance of Schoenlcopf to hostile tender offers is clear. Managers have a duty under state law to maximize the returns of their shareholders. Therefore, they could not lawfully cut prices to less than the level prevailing in the market on the supposition that consumers are paying too much and consequently deserve relief at the expense of shareholders. Such corporate altruism is no more credible when a target's managers reject the premium offered for the target's shares in order to protect nonshareholder consumers. The usual assumption of both antitrust law and corporate law is that managers attempt to maximize, not minimize, profits. Thus, some motive other than altruism toward nonshareholders must underlie the invocation of the antitrust laws by the target's management. Because this act of feigned altruism compromises the interests of the target's shareholders, in light of Schoenlcopfthe act makes the target's managers an unacceptable representative of the real victims of the supposed antitrust violation. Schoenlcopf implies that in hostile tender offers the party with the greatest incentive to find a section 7 violation-the target's management-must nonetheless be denied the status of private attorney general because the nature of management's self-interest gives it an incentive to enforce section 7 only when an antitrust suit is likely, on balance, to reduce social welfare.
Scholars and at least one appellate court have adverted favorably, if only briefly, to this conclusion that targets should be denied standing. Endorsing the conclusion of Professors Areeda and Turner, the First Circuit recently announced in A.n.M Corp. lJ. Sigma Instruments, Inc. that the interests of a target in defeating a tender offer "are outside of section seven's protection."94 Similarly, Professors Easterbrook and Fischel conclude that a target suffers no antitrust injury and that its motivation in using section 7 to resist a takeover offends the interests of stockholders and consumers; consequently, they recommend that a target's management should leave the job of enforcing the antitrust laws to the Department of Justice. 95
Indeed, the conclusion that a target's management should be barred from posing as a private attorney general is independently compelled by principles of efficient antitrust enforcement. The elaborate premerger notification procedures administered by the Department of Justice and the Federal Trade Commission make private enforcement by targets redundant. 96 If a close correspondence ex-!'3 Jd at 211. Similarly, judge Friendly stressed in jJ,{issouri Portland Cemmt, Congress did not intend "to endow Incumbent management of a target company with the power to block free trade In Its securities unless the anti-trust violation was fairly clear or the potential damage to the corporation deciSIvely outweighed that to the would-be acquirer." 498 F 2d at 870 (interpreting Celler·Kefauver amendments to § 7 of Clayton Act) Given that judge Friendly recognized that granting a target an antitrust preliminary injunction "spells the almost certain doom of a tender offer," id., it seems unlikely that he expected any target to be able to show that its potential injury would outweigh the offeror's.
94 628 F 2d 753,754 (1st Cir. 1980 ) (citing 2 P. AREEDA & D. TURNER, supra note 4, ~ 346). Although Sigma was a suit for damages, this fact did not affect the First Circuit's conclUSIon that a target's interests are outside the antitrust laws. See also Babcock & Wilcox Co. v. United Technologies Corp., 435 F. Supp. 1249 , 1255 -56 (N.D. Ohio 1977 ; Mesa Petroleum Co. v Aztec Oil & Gas Co, 406 F. Supp. 910, 916 (N.D. Tex. 1976 ) (court had "serious questIOns with regard to the standing of [the target] to level these [ § 71 charges"). The Sigma court reached thIS conclusion even though it acknowledged that § 16 had a lesser standing requirement than § 4. 628 F 2d at 754, see supra note 88. To issue an antitrust preliminary injunction to the target of a hostile tender offer is to allow antitrust remedies to be used not for maximizing consumer welfare but for impairing the ability of capital markets to function efficiently as a market for corporate control. In this sense, such an injunction offends the objectives of corporate law by assisting incumbent managers who resist a takeover at (1976) , reqUires the offeror to notify the Federal Trade Commission and the Antitrust Division of the tender offer, 15 USC. § 18a(a) (1976) , and to refrain from consummating the tender offer until 15 days after both agencies' receipt of that premerger notification, provided that the agencies may extend the waiting period an additional 10 days. Id. § § 18a(b)(I)(B), 18a(e) (2), see abo 16 C F R § 80130 (1978) The Act also provides the agenCle~ expedited procedure~ for seeking a preliminary Injunction 15 USC § 18a(1) (1976) The agencies together may terminate the waltlng period prematurely Id § 18a(b) (2); see also 16 C.F·R § 803.11 (1978) . . 587, 588,589-90 (1973) . But if. Gulf & W. Indus., Inc. v. Great Atl & Pac. Tea Co., 476 F.2d 687, 699 (2d Cir. 1973 ) (target would "perform a vital public service" by "assuming ... role . . . of a private attorney general''); Grumman Corp v LTV Corp., 527 F. Supp. 86 (E D.N.Y.), qffd, 665 F.2d 10 (2d Cir. 1981) .
97 C.f. ANTITRUST & TRADE REG. REP. (BNA) No. 1025, at AA-2, AA-3 Ouly 30,1981) (interview with Assistant Attorney General William F. Baxter) ("We use the resources of the [Antitrust] Division to bring those cases which yield the largest payoffs in terms of realized consumer surplus over and above the costs of bringing and prosecuting the cases."). 98 Even before the premerger notification procedures took effect, former Assistant Attorney General Donald F. Turner concluded that "there is little if any indication that resource limitations in the [Antitrust Division and Federal Trade Commission] preclude suit agaInst any significant merger that the enforcement agencies deem to be unlawful, or even against some pretty InsignIficant mergers." PrilJate Ef!forcement of Antimerger Laws, in ABA MONOGRAPH, supra note 4, at i5, 77, see afro id. at 78 (remarks of Donald F. Turner) ("if the government agencies who know of the case or The prospective case decline to prosecute, the odds are very long that the case against the merger is weak indeed").
99 A target's claims for an antitrust preliminary injunction skirt the boundaries of ethical conduct when the target, like Marathon, has searched for a white knight among the offeror's direct competitors. Yet, in the absence of an award of punitive damages, a successful offeror could never receive full compensation for tortious abuse of process because it would be suing the corporation in which it had just acquired a controlling percentage. The same reasoning would apply to collecting the target's injunction bond. See Pargas, Inc. v Empire Gas Corp., 423 F. Supp 199, 243-45 (D. Md ), affd, 546 F.2d 25 (4th Clr 1976) . Although a successful offeror could sue the target's officers, IndemnIfication agreements migh! Insulate them from paying damage~ and would thu~ thrust the burden of liability back on the target corporation, already substantially owned by the offeror. And, although the offeror could sue the target's counsel for vlOlatmg the Code of Professional Responsibility, it seems unlikely that an offeror would ever prevail. the expense of their fiduciary duty to shareholders. This socially costly misuse of antitrust preliminary injunctions requires that Congress or the federal courts deny targets standing under section 16 of the Clayton Act.
